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Title  13 — Business  Credit  and  Assistance 

CHAPTER  III— ECONOMIC  DEVELOPMENT 

ADMINISTRATION.  DEPARTMENT  OF 

COMMERCE 

PART  316 — LOCAL  PUBLIC  WORKS  CAP¬ 
ITAL  DEVELOPMENT  AND  INVESTMENT 

PROGRAM  > 

Miscellaneous  Amendments 

Pursuant  to  the  authority  vested  in  it 
by  section  107  of  Title  I  of  the  Public 
Works  Employment  Act  of  1976  (42 
U.S.C.  6701  et  seq.),  the  Economic 
Development  Administration  hereby 
amends  13  CFR  Part  316. 

On  August  23,  1976,  a  document  was 
published  in  the  Federal  Register  (41 
FR  35670)  which  was  a  notice  of  final 
rulemaking  setting  forth  the  rules  and 
regulations  which  described  procedures 
by  which  eligible  applicants  may  receive 
financial  assistance  for  the  construction 
(including  demolition  and  other  site 
preparation  activities),  renovation,  re¬ 
pair,  or  other  improvement  of  local  public 
works  projects  and  for  the  completion 
of  plans,  sp>ecificatlons,  and  estimates 
for  local  public  works  projects  pursuant 
to  Title  I  of  the  Public  Works  Employ¬ 
ment  Act  of  1976  (42  U.S.C.  6701  et  seq.) . 
These  rules  and  regulations  were 
amended  by  documents  published  in  the 
Federal  Register  on  August  30,  1976  (41 
FR  36637)  and  September  13,  1976  (41 
FR  38996) . 

Although  the  material  contained  in 
the  Regulations  of  August  23,  1976,  and 
the  amendments  of  August  30,  1976,  and 
September  13, 1976,  were  a  matter  relat¬ 
ing  to  an  EDA  grant  program,  the 
relevant  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  oppor¬ 
tunity  for  public  participation  and  delay 
in  the  effective  date  were  inapplicable. 

However,  in  accordance  with  the  spirit 
of  the  public  policy  set  forth  in  5  U.S.C. 
553,  EDA  allow'ed  interested  persons  to 
submit  written  comments,  suggesticois, 
data  or  arguments  within  30  days  to  the 
Assistant  Secretary  for  Economic  Devel¬ 
opment,  U.S.  Department  of  Commerce, 
Room  7800B,  Washington,  D.C.  20230. 

All  comments  with  respect  to  the  fiiud 
rulemaking  were  given  due  consideration. 

As  a  result  of  comments  received,  the 
following  changes  in  the  Fined  Rules  and 
Regulations  are  made  in  addition  to  lan¬ 
guage  changes  for  clarification  and  cor¬ 
rections  for  uniform  format: 

1.  Section  316.2  Is  amended  to  revise 
the  definition  of  “Initiation  of  construc¬ 
tion”  as  it  pertains  to  an  eligible  com¬ 
pleted  facility  which  has  integrity  in  and 
of  itself,  and  to  an  eligible  project  which 
has  previously  commenced  construction 
but  has  been  completely  terminated  for 
lack  of  funds. 

2.  Section  316.2  is  amended  by  revising 
the  definition  of  “General  purpose  unit  of 
local  government”  to  Include  schoOT  dis¬ 
tricts. 

3.  Section  316.8(b)  is  amended  in 
•^iH-der  to  define  more  precisely  the  data 

base  that  will  be  used  to  determine  State 
planning  ceilings  for  the  35%  of  the 
funds  authorized  by  the  Lcxsal  Public 
Works  Capital  Development  and  Invest¬ 


ment  Act  which  will  be  based  on  severity 
of  unemployment.  The  amendment  speci¬ 
fies  that  the  composite  unemployment 
rate,  which  refiects  the  unemployment 
rate  of  all  States  as  well  as  Puerto  Rico, 
will  be  used  for  this  purpose. 

4.  Section  316.10(a)  (2)  (ii)  (C)  is 
amended  by  changing  the  existing  (C)  to 
(D)  and  adding  a  new  (C)  which  in¬ 
creases  a  project’s  basic  rank  by  three 
percent  if  sponsored  by  a  special  purpose 
imit  of  local  government  or  a  political 
subdivision  of  a  State.  This  addition  em¬ 
phasizes  those  project  selection  consider¬ 
ations  which  further  the  obectives  of  the 
program. 

5.  Section  316.10(a)  (3)  (iii)  is  revised 
to  permit  the  Assistant  Secretary  to  ap¬ 
prove  or  deny  projects  regardless  of  proj¬ 
ect  rank  as  may  be  necessary  (1)  to  meet 
the  required  distribution  of  program  re¬ 
sources  between  statutorily  mandated 
priority  classes,  (2)  to  prevent  an  undue 
concentration  of  program  resources  in 
any  area  or  areas  of  a  State  or  (3)  when 
the  sum  of  total  labor  requirements  of 
projects  in  an  area  exceeds  the  available 
labor  in  that  area. 

6.  Section  316.10(b)  (8)  is  amended  by 
revising  the  nature  of  the  information 
an  applicant  Is  required  to  submit  to 
EDA  if  it  is  involved  in  a  lawsuit  or 
Federal  administrative  action  alleging 
discrimination.  This  change  is  intended 
to  allow  better  coordination  between  the 
regulations  and  the  printed  instructions 
on  the  application  form. 

7.  Section  316.10(b)  (10)  is  amended 
to  explicitly  authorize  the  rejection  of 
applications  which  are  Incomplete. 

8.  Section  316.10(f)(1)  is  amended  to 
clarify  the  type  of  ownership  inters  an 
applicant  must  demonstrate  in  the  proj¬ 
ect  facility  and/or  site.  An  eligible  ap¬ 
plicant  is  required  to  own,  lease,  or  hold 
an  enforceable  option  to  purchase  the 
project  facility  and/or  site.  For  a  lease 
to  qualify,  it  must  be  non-cancellable  and 
long  term,  defined  as  the  longer  of 
twenty  years  or  the  useful  life  of  the 
project. 

9.  Section  316.10(f)  is  amended  by  the 
addition  of  a  new  paragraph  (3)  whldh 
states  that  applications  will  not  normally 
be  approved  for  projects  whose  labor  re¬ 
quirements  equal  or  exceed  one-third  of 
the  project  area’s  unemployed  labor 
force.  This  provision  is  designed  to  pre¬ 
vent  the  Local  Public  Works  Capital  De¬ 
velopment  and  Investment  Program  from 
generating  labor  demands  in  excess  of 
the  supply  of  unemployed  labor  in  any 
particular  area.  This  amendment  is  conr 
sistent  with  changes  made  at  13  CFR 
316.10(a)  (3)  (iii). 

10.  Section  316.10(h)  is  amended  to 
delete  in  its  entirety  the  two-year  con¬ 
struction  requirement  as  a  prerequisite 
for  project  approval.  The  purpose  of  this 
requirement  was  to  assure  that  jobs  were 
created  immediately  and  not  several 
years  in  the  future;  it  has  now  been 
determined  that  this  requirement  may 
be  overly  restrictive  since  it  precludes 
LPW  funds  from  supplementing  a  large 
project  having  considerable  labor  im¬ 
pacts  both  immediately  and  in  the 
future. 


11.  Section  316.11(d)  is  amended  to 
provide  additicmal  guidance  for  appli¬ 
cants  regarding  OMB  Circular  No.  A-95 
procedures  during  the  first  ninety  days 
in  which  applications  are  being  accepted. 
The  new  paragraph  (4)  allows  the  ac¬ 
ceptance  of  applications  which  lack  State 
application  identifier  numbers  during 
this  period. 

12.  Section  316.11(e)  is  amended  by 
deleting  references  to  environmental 
legislation  and  procedures  which  have 
been  determined  inapplicable  to  this 
program. 

13.  Section  316.11  (j)  is  amended  to 
modify  the  application  of  13  CFR  Part 
314,  “Property  management  standards”, 
to  the  Local  Public  Works  Capital  De¬ 
velopment  and  Investment  Program. 
Sections  314.6(a)  and  314.6(b),  pertain¬ 
ing  to  recording  of  covenants,  and 
S  314.50,  pertaining  to  general  require¬ 
ments  for  excess  property,  are  inapplica¬ 
ble  to  this  Program  and  therefore  are 
deleted. 

14.  Section  316.13  is  revised  by  deleting 
paragraph  (c) .  Paragraph  (c)  concerned 
an  environmental  review  pursuant  to  the 
Wild  and  Scenic  Rivers  Act,  which  is  in- 
iqipllcable  to  the  procedures  contained  in 
this  section.  This  amendment  also  re¬ 
designates  the  remaining  paragraphs  of 
5  316.13  as  §316.14. 

15.  A  new  §  316.13,  Lease  of  project 
facilities,  is  added  to  Part  316.  This  sec¬ 
tion  states  EDA’s  policy  concerning  the 
lease  of  project  facilities  by  recipients. 
It  establishes  the  requirements  governing 
the  lease  of  facilities  to  private  non¬ 
profit  and  profit  making  operators. 

16.  Section  316.14  is  redesignated  as 
§  316.15  in  line  with  the  changes  de¬ 
scribed  previously. 

17.  Section  316.15  is  amended  by  in¬ 
cluding  suspensions  among  the  types  of 
actions  EDA  may  take  following  the  ap¬ 
proval  of  a  project.  This  section  is  also 
redesignated  as  §  316.16  to  conform  with 
previous  changes. 

Because  these  regulations  pertain  to  a 
grant  program  administered  by  the  Eco¬ 
nomic  Development  Administration,  the 
relevant  provisions  of  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  553)  re¬ 
quiring  notice  of  proposed  rulemaking, 
^portunity  for  public  participation  and 
delay  in  effective  date  are  inapplicable. 

Consideration  has  been  given  as  to 
whether  matters  set  forth  in  these 
amendments  constitute  a  major  pro¬ 
posal  with  an  infiationary  impact  within 
the  meaning  of  OMB  Circular  No.  A-107 
and  the  interpretative  guidelines  issued 
by  the  Department  of  Commerce.  A  de¬ 
termination  has  been  made  that  these 
regulations  do  not  extend  or  go  beyond 
the  statute,  and  therefore,  there  is  no  in¬ 
flationary  impact  of  these  regulations  be¬ 
yond  the  statute. 

Accordingly  13  CFR  Part  316  is  revised 
as  set  forth  below  and  the  entire  Part 
316  with  all  amendments  will  be  repub¬ 
lished  in  the  immediate  future: 

§  316.2  [Amended] 

1.  Section  316.2  is  amended  by  revising 
the  definition  of  “Initiation  of  construc¬ 
tion”  as  follows: 

•  •  •  •  • 
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Initiation  of  construction.  Means  that 
notice  to  proceed  or  Its  equivalent  has 
been  issued  or  on-site  labor  has  begun, 
except  where  on-site  labor  has  com¬ 
menced  on  the  project  but  the  project 
was  abandoned  due  to  lack  of  fimds  or 
where  the  project  is  to  expand  or  modify 
a  completed  facility  which  has  integrity 
in  and  of  itself. 

•  '  •  •  *  * 

2.  Section  316.2  is  amended  by  revising 

the  definition  of  “General  piupose  unit 
of  local  government”  as  follows: 

*  •  •  •  * 

General  purpose  unit  of  local  govern¬ 
ment.  Means  any  city,  county,  town,  par¬ 
ish,  Indian  tribe,  school  district  or  any 
other  “unit  of  general  local  government” 
as  included  within  the  definition  of  that 
term  by  section  104  of  the  Intergovem- 
Imental  Cooperation  Act  of  1968  (42 
U.S.C.  4201  et  seq.) . 

•  •  •  «  • 

3.  Section  316.8(b)  is  revised  by 
amending  the  formula  by  which  each 
State  planning  ceiling  is  determined  to 
read  as  follows: 

§  316.8  Allocation  of  program  resource 
levels  to  regional  offices. 

•  •  •  •  • 

(b)  •  *  * 

Subject  to  program  administrative  costs 
and  statutory  minimum  and  maximum 
amounts  allocated  to  individual  States  by 
the  legislation,  65  percent  of  the  funds  will 
be  set  aside  as  planning  ceilings  for  Indi¬ 
vidual  States  based  on  the  share  of  un¬ 
employed  workers  residing  in  a  State  of  the 
total  national  unemployed;  35  percent  of 
the  funds  wlU  be  set  aside  as  planning  ceil¬ 
ings  to  individual  States  based  on  the  rela¬ 
tive  severity  of  unemployment  fc*  each  State 
above  the  composite  unemployment  rate 
for  all  States. 

4.  Section  316.10  is  amended  as  fol¬ 
lows: 

a.  Paragraph  (a)  (2)  (il)  (C)  is  amended 

by  redesignating  paragraph  (C)  as  para¬ 
graph  (D)  and  adding  a  new  paragraph 
(C) ;  ,, 

b.  Paragraph  (a)  (3)  (iii)  Is  revised; 

c.  Paragraph  (b)  (8)  Is  revised; 

d.  Paragraph  (b)  (10)  is  revised; 

e.  Paragraph  (f)  (1)  is  revised  and  a 
new  subparagraph  (3)  is  added  to  para¬ 
graph  (f);  and 

f.  Paragrraph  (h)  is  deleted  in  its  en¬ 
tirety  and  paragraph  (1)  Is  redesig¬ 
nated  as  paragraph  (h). 

As  amended,  S  316.10  (a)  (2)  (U)  (C) ; 
(a)(3)(Ul),  (b)(10),  (f)(1)  and  (f)(3) 
reads  as  follows: 

§  316.10  General  considerations  and 
requirements  for  financial  assistance. 

(a)  *  *  * 

(2)  *  •  * 

(ii)  •  *  * 

(C)  Is  sponsored  by  a  special  purpose 
unit  of  local  government  or  a  political 
subdivision  of  a  State.  Projects  meet¬ 
ing  this  criterion  will  have  their  basic 
ranks  Increased  by  three  percent. 


(iii)  Within  each  State  and-  priority 
category,  projects  wUl  be  sheeted  until 
the  State  plannii^  allocation  has  been 
exhausted  or  imtil  such  time  as  the  As¬ 
sistant  Secretary  determines  that  the 
remaining  fimds  made  available  under 
the  Act  must  be  reallocated  among  the 
States.  In  selecting  projects  for  fimd- 
ing,  the  Assistant  Secretary  shall  give 
primary  consideration  to  the  final  rank 
of  a  project.  However,  the  Assistant  Sec¬ 
retary  may  approve  projects  which  rank 
below  other  projects  as  may  be  necessary 
to  avoid  an  undue  geographic  concentra¬ 
tion  of  program  assistance  in  any  par¬ 
ticular  area  or  areas  of  a  State  or  as 
may  be  necessary  to  meet  the  required 
distribution  of  program  resources  be¬ 
tween  the  statutorily  mandated  priority 
classes  or  when  the  sum  of  the  total  proj¬ 
ect  labor  requirements  in  a  project  area 
exceeds  the  available  labor. 

(b)  *  •  • 

(8)  It  contains  adequate  assurance  by 
the  applicant  and  by  any  “other  parties” 
as  defined  in  15  CFR  Subtitle  A,  Part  8, 
that  no  person  shall,  on  the  grounds  of 
race,  color,  sex,  or  national  origin,  be 
excluded  fr(Hn  participation  in,  be  denied 
the  benefit  of,  or  be  subjected  to  dis¬ 
crimination  under  the  pr(^x)6ed  project; 
and  an  assurance  that  it  is  not  invloved 
in  any  civil  rights  litigation  or  if  it  is 
involved  in  a  lawsuit  or  Federal  admin¬ 
istrative  action  alleging  discrimination  it 
shall  provide  a  brief  narrative  descrip¬ 
tion  of  the  action  alleging  discrimination 
and  its  outcome. 

*  *  •  *  • 

(10)  It  is,  in  the  opinion  of  the  Assist¬ 
ant  Secretary,  accurate  and  complete. 

V  •  *  *  • 

--v(f)'*  *  * 

(1)  The  applicant  has  not  obtained 
rights  to  the  project  site,  including  ease¬ 
ments  and  righte-of-way,  in  one  of  the 
following  ways: 

(1)  The  eligible  applicant  owns  the 
project  facility  and/or  site  clear  of  any 
encumberances ; 

(11)  The  eligible  applicant  holds  a 
noncancellable  long-term  lease  on  the 
project  facility  and/or  site  which  is  de- 
fin^  as  20  years  or  the  useful  life  of  the 
facility,  whichever  is  longer;  or 

(Hi)  The  eligible  applicant  holds  a 
clearly  enforceable  option  through  time 
of  grant  aiH>roval  to  purchase  the  proj¬ 
ect  facility  and/or  site  and  demonstrates 
that  it  has  sufficient  funds  available  to 
complete  the  purchase. 

*  *  «  •  « 

(3)  The  project’s  labor  requirements 
equal  or  exceed  one-third  of  the  project 
area’s  unemployed  labor  force. 

•  •  •  •  # 

(i)  [Redesignated] 

5.  Section  316.11  is  amended  as  fol¬ 
lows: 

a.  Paragraph  (d)  is  amended  by  re¬ 
designating  subparagrai^  (4)  as  sul^ 
paragraph  (5)  and  a  new  subparagraph 

(4)  is  added; 

b.  Paragraph  (e)  is  amended  by  delet¬ 
ing  sul^ragraph  (8)  in  its  entirety  and 


subparagraphs  (5)  and  (7)  are  revised; 
and 

c.  Paragraph  (j)  is  revised;  as 
amended,  S  316.11(d)  (4),  (e)  (5) ,  (7)  and 
(8),  and  (j)  read  as  follows: 

§  316.11  Compliance  with  other  Federal 
requirements. 

•  «  «  •  # 

(d)  •  *  * 

(4)  During  the  first  ninety  days,  ap¬ 
plications  received  by  EDA  need  not  have 
State  application  identifier  numbers. 

(e)  *  *  • 

(5)  The  Wild  and  Scenic  Rivers  Act 
(16U.S.C.  1271-1287); 

(7)  The  Historical  and  Archeological 
Data  Preservation  Act,  as  amended  (16 
U.S.C.  469  et  seq.). 

(8)  [Deleted] 

•  «  «  •  • 

(j)  13  CFR  Part  314,  entiUed  “Prop¬ 
erty  management  standards,”  except  13 
CFR  314.6(a),  13  CFR  314.6(b),  and  13 
CFR  314.50. 

6.  Section  316.13  is  amended  by  delet¬ 
ing  paragraph  (c)  in  its  entirety  and  re¬ 
designating  the  section  as  §  316.14  to 
read  as  follows: 

§  316.14  Environmental  considerations. 
•  •  •  •  • 

7.  The  following  new  S  316.13  is  added 
to  Part  316  to  read  as  follows: 

§  316.13  Lease  of  project  facilities. 

(a)  The  project  facility  may  be  leased 
by  the  grantee  to  a  non-profit  operator 
providing  the  sqiplicant  maintains  a  con¬ 
tinuing  significant  economic  Interest  in 
the  project  and  is  not  acting  sinn>ly  in  a 
passive  role  for  a  prospective  lessee,  and 
such  facility  is  used  for  the  purpose  of 
the  grant. 

(b)  The  project  facility  may  be  leased 
by  the  grantee  to  a  profit  making  opera¬ 
tor  provided  all  of  the  following  condi¬ 
tions  are  met: 

(1)  The  lease  is  incidental  to  the  proj¬ 
ect  and  not  its  principal  purpose; 

(2)  The  lease  does  not  change  the  pub¬ 
lic  nature  or  character  of  the  purpose 
of  the  project  as  a  whole;  and 

(3)  The  applicant  maintains  a  con¬ 
tinuing  significant  economic  Interest  in 
the  project  and  is  not  acting  simidy  in  a 
passive  role  as  applicant  for  a  prospec¬ 
tive  lessee. 

8.  Section  316.14  is  redesignated  as 
§  316.15  to  read  as  follows: 

§316.15  Final  Determination. 

«  •  *  «  « 

9.  Section  316.15  is  amended  by  re¬ 
designating  it  as  S  316.16  and  revising  it 
to  read  as  follows: 

§  316.16  Termination. 

(a)  An  appropriate  official  of  the 
grantee  may  request  EDA  to  caned  or 
suspend  or  terminate  a  public  works 
project  approved  under  this  pwrt  This 
request  must  be  accompanied  by  a  certi¬ 
fied  resolution  or  ordinance  authorizing 
the  requesting  party  to  make  such  re- 
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quest.  Before  agreeing  to  such  request, 
EDA  will  determine  the  legal  sufficiency 
of  such  request. 

(b)  EDA  may  Initiate  a  cancellation 
or  suspension  or  termination  of  a  tffoj- 
ect  approved  under  this  part  for  failure 
by  the  grantee  to  adhere  to  the  require¬ 
ments  of  the  grant 

(c)  EDA  may  initiate  a  cancellation 
or  suspension  or  termination  of  a  proj¬ 
ect  approved  under  this  part  whenever 
it  determines  that  such  cancellation  or 
suspension  or  termination  is  in  the  best 
interest  of  the  government.  Cancellation 
or  suspension  or  termination  shall  be 
effected  by  delivering  a  notice  to  the 
grantee  specifying  the  extent  of  the  can¬ 
cellation  of  suspension  or  termination 
and  the  date  upon  which  it  becomes 
effective. 


(Tltlo  1.  Pub.  L.  94-369,  (July  22,- 1976);  42 
UA.C.  6701  et  seq.;  90  Stat.  999;  and  De¬ 
partment  of  Commerce  Organization  Order 
ie-4  (September  80.  1978)  as  amended  <40 
VB  56792,  aa  amended  «t  46  FR  68S7«  and 
at  41  P&  85546.) 

Effective  date:  This  amendment  be- 
conies  effective  on  October  14,  19715. 

Note. — ^The  Economic  Development  Ad¬ 
ministration  has  determined  that  this  docu¬ 
ment  does  not  contain  a  major  proposal  re¬ 
quiring  preparation  oX  an  Inflation  Impact 
Statement  under  Executive  Order  11621  and 
OMB  Circular  No.  A-107. 

Dated:  October  8,  1976 

^  John  W.  Eden, 

-  AssistaTit  Secretary 
for  Economic  Development. 

(FR  Doc.76-30266  Piled  lOr  14-76:8:45  am] 
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